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Transgender Professional Association for Transgender Health 
928-222 The Esplanade, M5A 4M8 
Toronto, Ontario, Canada 
www.tpathealth.org 
leadership@tpathealth.org 
 
11 January 2022 
 
To: The Nepal Supreme Court 
 
Regarding: Expert professional healthcare opinion on the case of Rukshana Kapali V. 
Government of Nepal et al. (Writ petition # 077-WO-0973). 
 
The Transgender Professional Association for Transgender Health (TPATH) is an international 
organization dedicated to the betterment of transgender healthcare and the inclusion of 
transgender, gender non-conforming, and intersex professionals in this work. We received an 
email from the petitioner (Ms. Rukshana Kapali) requesting that we provide an expert opinion 
on the impact of gender recognition on the health of transgender, gender non-conforming, 
and intersex individuals. Ms. Kapali provided us with the English translation of the writ 
petition, translated by Nepal Notary Public Council S.N. 477514, on which this expert opinion 
is based. 
 
We hereby present the attached expert opinion on the case (13 pages). 
 
 
 
 
 
 
 
 
Sincerely. 

 
 
 
________________________________ 
Noah Adams 
Board Chair 
Transgender Professional Association  
for Transgender Health 
noah@noahjadams.com 

________________________________ 
Florence Pare 
Member 
Transgender Professional Association  
for Transgender Health, Consultant 
f.ashley@mail.utoronto.ca 
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Information about the experts involved in preparation of the report 
The Transgender Professional Association for Transgender Health (TPATH) is an international 
organization dedicated to the betterment of transgender healthcare and the inclusion of 
transgender, gender non-conforming, and intersex professionals in this work. We have over 
1200 members internationally, all of whom are themselves transgender and/or intersex. 
Members hail from an array of professions, including medical doctors, lawyers, bioethicists, 
academics, and frontline healthcare providers. We bring professional experience gained 
through years of practice and tertiary education together with practical experience gained 
through membership in a gender minority to bear on the practice of transgender healthcare. 
Our primary activities include organizing academic conferences, professional mentorship, and 
other opportunities for improvement in transgender healthcare provision. 
 
Noah Adams is the TPATH board member preparing this report. He has almost two decades 
of experience in the field of transgender healthcare. His academic qualifications include a BA, 
BSW, and MSW. Noah is also currently completing a PhD in Adult Education and Community 
Development at the University of Toronto.  
 
Noah is currently contributing to the epidemiology chapter of the upcoming 8th edition of the 
World Professional Association for Transgender Health (WPATH) Standards of Care (SOC; 
Coleman et al., 2022). He has also written several academic publications on transgender 
health in the areas of suicidality (Adams, Hitomi, & Moody, 2017; Adams, & Vincent, 2019; 
Kuper et al., 2018), ethics (Adams et al., 2017), autism (Adams & Liang, 2020), epidemiology 
(Goodman et al., 2019; Zhang et al., 2020), and guidance on language use that served as the 
basis for a formal WPATH policy (Bouman et al., 2017).  
 
Noah consults frequently on transgender health internationally and has won several awards 
and scholarships for this work (e.g. WPATH Outstanding Student Contribution Award; Social 
Sciences and Humanities Research Council, Joseph-Armand Bombardier Canada Graduate 
Scholarship; and the Raoul Legal Memorial Humanitarian Award). 
 
Florence Ashley is a TPATH member who has contributed substantially to this report. Florence 
holds BCL, JD, and LLM degrees in law and bioethics from McGill University and is currently 
completing a doctoral degree at the University of Toronto Faculty of Law and Joint Centre for 
Bioethics. Florence has served as law clerk at the Supreme Court of Canada and written over 
19 peer-reviewed articles in transgender health and law in prestigious journals such as the 
University of Toronto Law Journal; Journal of Medical Ethics, Perspectives on Psychological 
Science; American Journal of Medicine; Bioethics; and NYU Review of Law & Social Change 
(Ashley & Domínguez, 2021; Ashley, 2021a; 2021b; 2021c; Kronk et al., 2021; MacKinnon et 
al., 2021; Ashley, 2020a; 2020b; 2019a; 2019b; 2019c; 2019d; 2018). 
 
Florence’s work has been cited extensively in the United Nations Independent Expert report 
on conversion practice, the South African HIV Clinicians Society’s Gender Affirming Healthcare 
Guidelines, and the upcoming 8th edition of the WPATH SOC (Coleman et al., 2022). Florence 
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is on the editorial board of the Bulletin of Applied Transgender Studies and has been awarded 
the Peter Singer Award in Bioethics and the Canadian Bar Association’s SOGIC Hero Award. 
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Summary of TPATHs opinion 
It is TPATH’s expert opinion that self-identification of gender identity is best practice for legal 
changes in gender marker and name on identification (ID). This is true of both medical 
literature and international transgender healthcare guidelines and of human rights policy in 
Nepal and internationally. Self-identification remains the standard whether an individual 
desires to take up a non-binary gender classifier, or to change their gender marker from one 
binary gender to another (e.g. Male to Female or Female to Male). Failure to provide a 
pathway for Nepali citizens to do so creates a clinically significant and disproportionate risk 
of harm to transgender individuals’ physical health, mental health, safety, and dignity. 
 
Summary of the facts of the case 
The petitioner in this case is Rukshana Kapali. Ms. Kapali was assigned male at birth, her 
gender identity is female, and she is recognized as a woman in her day-to-day life. At present 
her ID documents have a variety of gender markers on them, including Male (M), Female (F), 
Others (O), and Third Gender. Ms. Kapali’s school records, for instance, contain M (Grade 10) 
and F (Grade 12), while her passport and citizenship documents are designated O despite her 
not desiring this. This has created immense psychological, socioeconomic, and security risks 
for her. As a result, Ms. Kapali is petitioning the court to recognize her as female on all ID and 
other documents. 
 
In 2007 the Supreme Court of Nepal issued a verdict that established a legal categorization of 
Third Gender (International Commission of Jurists, n.d.; Pokharel, 2008; Sunil Babu Pant & 
Others v. Nepal Government & Others, 2007). This resulted in the creation of the O 
designation. Unfortunately, this designation appears primarily to serve individuals who 
specifically identify as a third or non-binary gender and, even in these cases, carries several 
significant downsides. An individual may approach government offices and request that their 
gender marker be changed to O. In the absence of guiding legislation, such changes are 
applied inconsistently and subject to the case-by-case decisions of individual administrators. 
In practice, Sunil Babu Pant & Others v. Nepal Government & Others (2007) has also been 
used to force binary gendered individuals to use the O classification (Khadgi, 2020).  
 
This problem puts Ms. Kapali at significant risk of harm. Discrepancies between gender 
markers and names on her ID and records have made it functionally impossible for her to 
register for credit in university and thus denied her a full education. These discrepancies also 
cause confusion among police and security forces creating a risk for both these groups and 
Ms. Kapali.  
 
The result is that several of Ms. Kapali’s rights under Nepal’s Constitution have been and 
continue to be violated; including the Right to Live with Dignity (Article 16); Right to Freedom: 
Freedom of Opinion and Expression (Article 17.2a); Right to Equality (Article 18); Right to 
Privacy (Article 28); Right to Education (Article 31); Right to Employment (Article 33); Right to 
Health Care (Article 35); Right of Women (Article 38.3); and Right to Social Justice (Article 42) 
(Constitute Project, 2021, p. 16-27). 
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TPATH’s opinion on the case 
As noted, no legislative pathway exists for a transgender man, for instance, to change his 
gender marker from female (F) to male (M), or for a transgender woman to change her gender 
marker from M to F. This may be applied in some cases (as with Ms. Kapali), but it is highly 
arbitrary and functionally impossible to change all of one’s ID to be in line with one’s binary 
gender identity. The Nepali Supreme Court has repeatedly ordered that the Nepali 
Government clarify how gender markers are changed and that it provide a pathway to 
changing one’s binary gender marker. Unfortunately, this has not yet occurred (International 
Commission of Jurists, n.d.; Pokharel, 2008).  
 
Ms. Kapali, for instance, was informed by a District Administration Officer and the Ministry of 
Home Affairs that she must provide a medical certification of “sex change surgery” to have a 
new Citizenship Certificate issued in the correct gender. However, there are no legislative or 
policy requirements for SRS in Nepal and thus this requirement is arbitrary and contributes to 
the ever changing and insurmountable barriers to gender recognition necessary both for Ms. 
Kapali’s mental health and safety (Marasini, 2020; Manandhar, 2019; “Nepal Government’s 
Citizenship Bill,” 2019).  
 
Legislators in Nepal have recently proposed amendments to the country’s citizenship laws 
that would make ‘medical certification’ a requirement for change of gender marker (Khadgi, 
2020; “Nepal Government’s Citizenship Bill,” 2019). This proposal would, as noted, make the 
above noted issues faced by transgender individuals in Nepal more intractable. There is, for 
instance, the question of what defines SRS sufficient to allow for ID changes, but also the 
reality that, as regards Nepal, it is not covered by public healthcare, very expensive, and often 
requires a burdensome and lengthy procedure that must be sought, possibly over the course 
of years, outside the country.  
 
While SRS is important and necessary for many, not all transgender people, regardless of 
gender identity, want or need it. Requiring surgery to access gender recognition is harmful, 
contrary to medical best practises, and incompatible with human rights. It should also be 
noted that requirements that an individual be sterilised (e.g., obtain a hysterectomy or 
gonadectomy) prior to document change have resulted in human rights lawsuits requiring the 
State to pay reparations to all those subjected to them (Transgender Europe, 2016). 
 
Further, a surgical requirement for documentation change is in direct conflict with the 
governing Standards of Care for the Health of Transsexual, Transgender, and Gender 
Nonconforming People (Coleman et al., 2022; Agrawal, 2020; Coleman et al., 2012). The SOC 
specifically directs that people should be enabled to change gender markers and names on ID 
without a requirement for meeting specific standards with regards to surgery, hormonal 
replacement therapy, or psychological assessments. These may form part of an individualised 
treatment plan but are not a requirement for changing identification or allowing access to 
gendered spaces. Other regional SOC give the same directives (Bourns, 2019). 
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Transgender healthcare and human rights policy is globally united in recommending as best 
practice the use of self-identification, as defined by allowing for and accepting the personal 
declaration of an individual regarding their gender identity for the purposes of document 
change and legal recognition.  

“In line with the World Professional Association for Transgender Health (WPATH) 
Standards of Care (SOC), we aim to recognize and support the full spectrum of gender 
identity and expression. Fundamental to this work is using respectful and affirming 
language that aligns with a patient’s self-identification whenever possible. (Bourns, 
2019, p.9).” 

 
This directive is consistent across the academic literature (Lelutiu-Weinberger et al., 2021, p. 
9), medical guidelines (Coleman et al., 2022; Bourns, 2019; Coleman et al., 2012), mandatory 
in human rights policy (International Commission of Jurists, 2017), and increasingly legislated 
for around the world (Bancroft, 2021; Explained Desk, 2021; International Lesbian, Gay, 
Bisexual, Trans and Intersex Association, 2019).  
 
Self-identification is specifically considered a mandatory state obligation under the 
internationally recognized Yogyakarta Principles (Principle 31: The Right to Legal Recognition; 
and Principle 10: Relating to the right to freedom from torture and cruel, inhuman, or 
degrading treatment). They assert that  

“states shall… prohibit any practice, and repeal any laws and policies, allowing 
intrusive and irreversible treatments on the basis of sexual orientation, gender 
identity, gender expression or sex characteristics, including… involuntary 
sterilisation… when enforced or administered without the free, prior, and informed 
consent of the person concerned (International Commission of Jurists, 2017, p. 19).” 
 

Self-identification has also been advocated for in Nepal and repeatedly enshrined by the 
Supreme Court of Nepal (Aanik Rana & Others Vs. Government of Nepal, 2017; Sunil Babu 
Pant and Others v. Nepal Government and Others, 2008). A Nepali-led coalition of 36 regional 
and global transgender policy organizations recently proposed a Draft Bill Relating to Gender 
Identity (Kapali et al., 2021) which addresses this and the problems with Nepal’s lack of a 
pathway to ID change more broadly. This document was preceded by the National 
Transgender Demand Sheet (Queer Youth Group, & Trans Rights Collective, 2020), created by 
a coalition of Nepali transgender activists; and the National Charter of Demands on Legal 
Recognition of Gender Identity (Kapali, 2020), from a coalition of 48 international and Nepali 
transgender rights organizations and individual activists. These two documents cover much 
of the same ground as the Draft Bill by Kapali et al. (2021). 
 
Self-identification also provides a practical model for smoothly applying legislation regarding 
changing gender ID. Argentina’s 2012 Gender Identity Law, for instance, allows transgender 
individuals to change their gender marker and ID without “the need to obtain… [proof of] 
having undergone surgery or hormonal treatment, or mental health services (Lelutiu-
Weinberger et al, 2021, p. 9).”  
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The ability to change one’s legal documents to accurately reflect gender identity has been 
associated with improved physical and mental health. Conversely, extensive evidence 
demonstrates that mental health is negatively impacted by being misgendered, referred to 
by one’s old name, or forced to use ID that is inconsistent with current gender identity (Hill et 
al., 2019; Glynn et al., 2017; Couch et al., 2008). For instance, an association between legal 
gender-marker change and reduced tobacco use and therefore improved cardiovascular 
health has been observed (Kidd et al., 2018).  
 
Similarly, a recent study using a national (United States) sample of transgender individuals 
found that gender affirmation1 significantly improved mental health resiliency. Specifically, 
“at a structural/institutional level, resilience may be reached by advocating for and finding 
resources for [gender and name changes on] legal documentation (Lelutiu-Weinberger et al., 
2021, p. 3).” This study concluded that “the entire spectrum of gender affirmation is not 
needed or desired uniformly across individuals [and that]… each path to gender affirmation 
and steps taken toward affirmation are different, based on individual needs (Lelutiu-
Weinberger et al.,  2021, p. 3).” Thus, the consensus among transgender healthcare 
practitioners is that treatment should be individualised, and specific procedures indicated 
based on individual needs and desires (Glynn et al., 2017). 
 
Summary of the expert opinion 
We all rely on our ID every day to make possible and smooth access to the world around us. 
We require it to drive, attend school, take transportation and travel, obtain medical care and 
almost every other aspect of our day-to-day lives. For transgender people this can create 
fundamental barriers to access, health, and safety, as their ID is often out of step with their 
physical appearance and gender identity. Furthermore, as is the case in Nepal, the process to 
change gender markers and names on ID to reflect gender identity is often inconsistent, 
burdensome, and frequently relies on arbitrary and ill-defined requirements for surgery (SRS). 
This creates serious physical and psychological burdens in addition to security and safety risks 
and harm to dignity. It is also a violation not just of human rights enshrined in the Nepali 
Constitution and courts, but also in various articles of international law and civil discourse. 
What is more, a requirement for surgery prior to documentation change is out of line with 
current and long-standing principles of transgender healthcare and an increasing trend in 
international State legislation towards self-identification.  

It is, therefore, TPATH’s expert opinion that self-identification of one’s gender identity and 
desires regarding name and gender marker is, medically speaking, sufficient to change ID. 
Importantly, Legal recognition of gender identity via self-identification has been applied in 
various contexts for decades without issue. 

 

 
1 Gender affirmation is briefly defined as medical and societal affirmation of an individual’s gender identity via 

avenues such as ID and access to healthcare. 
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